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6301.4 Ex parte communications. 
Ex parte communications, that is, 

written or oral communications with 
the Board by or for one party only 
without notice to the other, are not 
permitted. No member of the Board or 
of the Board’s staff shall consider, nor 
shall any person directly or indirectly 
involved in an appeal submit to the 
Board or to the Board’s staff, off-the- 
record, any evidence, explanation, 
analysis, or advice, whether written or 
oral, regarding any matter at issue in 
an appeal. This provision does not 
apply to consultation between Board 
members nor to ex parte communica-
tions concerning the Board’s adminis-
trative functions or procedures. 

6301.5 Contract appeals procedures 
(general). 

(a) It is the intent of these rules to 
provide for the just and inexpensive de-
termination of appeals without unnec-
essary delay. It is the objective of the 
Board’s preliminary procedures to en-
courage full disclosure of relevant and 
material facts, and to discourage sur-
prise. Each specified time limitation is 
a maximum, and should not be fully 
used if the action described can be ac-
complished in a shorter period. The 
Board may extend any time limitation 
for good cause and in accordance with 
legal precedent. 

(b) Ordinarily, the appellant has the 
burden of proof. 

(c) The rules of procedure at 6302 
shall govern the procedures in all con-
tract disputes appealed to the Board. 

6301.6 Effective date. 
This chapter shall apply to all ap-

peals relating to contracts entered into 
on or after March 1, 1979, and upon the 
contractor’s election of Contract Dis-
putes Act procedures, to appeals relat-
ing to earlier contracts with respect to 
claims pending before the contracting 
officer on March 1, 1979, or initiated 
thereafter. 

PART 6302—RULES OF PROCEDURE 

Sec. 
6302.1 How to appeal a contracting officer’s 

decision (Rule 1). 
6302.2 Contents of notice of appeal (Rule 2). 
6302.3 Docketing of appeals (Rule 3). 

6302.4 Preparation, contents, organization, 
forwarding, and status of appeal file 
(Rule 4). 

6302.5 Service of documents (Rule 5). 
6302.6 Computation and extension of time 

limits (Rule 6). 
6302.7 Motions (Rule 7). 
6302.8 Appellant’s election of procedures 

(Rule 8). 
6302.9 The SMALL CLAIMS (EXPEDITED) 

procedure (Rule 9). 
6302.10 The ACCELERATED procedure 

(Rule 10). 
6302.11 Submission of appeal without a 

hearing (Rule 11). 
6302.12 Regular procedure (Rule 12). 
6302.13 Pleadings (Rule 13). 
6302.14 Amendments of pleadings or record 

(Rule 14). 
6302.15 Prehearing briefs (Rule 15). 
6302.16 Prehearing conference (Rule 16). 
6302.17 The record of the appeal (Rule 17). 
6302.18 Discovery-depositions (Rule 18). 
6302.19 Interrogatories to parties, admission 

of facts, and inspection of documents 
(Rule 19). 

6302.20 Time and place of hearing (Rule 20). 
6302.21 Notice of hearing (Rule 21). 
6302.22 Unexcused absence of a party (Rule 

22). 
6302.23 Nature of hearings (Rule 23). 
6302.24 Subpoenas (Rule 24). 
6302.25 Copies of papers (Rule 25). 
6302.26 Posthearing briefs (Rule 26). 
6302.27 Transcript of proceedings (Rule 27). 
6302.28 Withdrawal of exhibits (Rule 28). 
6302.29 Representation of the parties (Rule 

29). 
6302.30 Alternative dispute resolution meth-

ods (Rule 30). 
6302.31 Settlement (Rule 31). 
6302.32 Decisions (Rule 32). 
6302.33 Motion for reconsideration (Rule 33). 
6302.34 Dismissal for lack of jurisdiction 

(Rule 34). 
6302.35 Dismissal without prejudice (Rule 

35). 
6302.36 Dismissal for failure to prosecute or 

defend (Rule 36). 
6302.37 Sanctions (Rule 37). 
6302.38 Remand from court (Rule 38). 

AUTHORITY: Contract Disputes Act of 1978 
(41 U.S.C. 600, et seq.). 

SOURCE: 52 FR 48631, Dec. 23, 1987, unless 
otherwise noted. 

6302.1 How to appeal a contracting of-
ficer’s decision (Rule 1). 

(a) Notice of an appeal shall be in 
writing and mailed or otherwise fur-
nished to the Board within 90 days 
from the date of receipt of a con-
tracting officer’s decision. A copy of 
the notice shall be furnished to the 
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contracting officer from whose decision 
the appeal is taken. 

(b) Where the contractor has sub-
mitted a claim of $50,000 or less to the 
contracting officer and has requested a 
written decision within 60 days from 
receipt of the request, and the con-
tracting officer has not done so, the 
contractor may file a notice of appeal 
as provided in paragraph (a) of this sec-
tion citing the failure of the con-
tracting officer to issue a decision. 

(c) Where the contractor has sub-
mitted a claim in excess of $50,000 to 
the contracting officer and the con-
tracting officer has failed to issue a de-
cision within a reasonable time, the 
contractor may file a notice of appeal 
as provided in paragraph (a) of this sec-
tion, citing the failure to issue a deci-
sion. 

(d) Upon docketing of appeals filed 
pursuant to paragraph (b) or (c) of this 
section, the Board, at its option, may 
stay further proceedings pending 
issuance of a final decision by the con-
tracting officer within the time fixed 
by the Board or order the appeal to 
proceed without the contracting offi-
cer’s decision. 

6302.2 Contents of notice of appeal 
(Rule 2). 

A notice of appeal must indicate that 
an appeal is intended and identify the 
contract number, the administration, 
bureau, or office concerned with the 
dispute, the decision from which the 
appeal is taken, and the amount in dis-
pute, if known. The notice of appeal 
shall be signed by the appellant, or by 
an officer of an appellant corporation 
or member of an appellant firm, or by 
an appellant’s authorized representa-
tive or attorney. 

6302.3 Docketing of appeals (Rule 3). 
Following receipt by the Board of the 

original notice of appeal, the appellant 
and the contracting officer are prompt-
ly notified of its receipt and docketing 
by the Board, and the Board furnishes 
a copy of these rules to the appellant. 

6302.4 Preparation, contents, organi-
zation, forwarding, and status of 
appeal file (Rule 4). 

(a) Duties of contracting officer. Within 
30 days after receipt of notice that an 

appeal has been docketed, the con-
tracting officer shall assemble and 
transmit to the Board, with a copy to 
the appellant and the Government at-
torney, an appeal file consisting of all 
documents pertinent of the appeal, in-
cluding: 

(1) The contracting officer’s decision 
and finding of fact from which the ap-
peal is taken; 

(2) The contract, including pertinent 
specifications, modifications, plans, 
and drawings; 

(3) All correspondence between the 
parties pertinent to the appeal, includ-
ing the letters of claim in response to 
which the decision was issued; 

(4) Transcripts of any testimony 
taken during the course of proceedings, 
and affidavits or statements of any 
witnesses on the matter in dispute 
made prior to the filing of the notice of 
appeal with the Board; and 

(5) Any additional information con-
sidered pertinent. 

(b) Duties of the appellant. Within 30 
days after receipt of a copy of the ap-
peal file assembled by the contracting 
officer, the appellant may supplement 
the file by transmitting to the Board 
any additional documents which it con-
siders pertinent to the appeal and shall 
furnish two copies of such documents 
to the Government attorney. 

(c) Organization of appeal file. Docu-
ments in the appeal file may be origi-
nals or legible facsimiles or authenti-
cated copies, and shall be arranged in 
chronological order where practicable, 
numbered sequentially, tabbed, and in-
dexed to identify the contents of the 
file. The contracting officer’s final de-
cision and the contract shall be con-
veniently placed in the file for ready 
reference. 

(d) Lengthy documents. The Board 
may waive the requirement of fur-
nishing to the other party copies of 
bulky, lengthy, or out-of-size docu-
ments in the appeal file when a party 
has shown that doing so would impose 
an undue burden. At the time a party 
files with the Board a document as to 
which such a waiver has been granted, 
the other party shall be notified that 
the document or a copy is available for 
inspection at the offices of the Board 
or of the party filing the document. 
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(e) Status documents in appeal file. 
Documents contained in the appeal file 
are, without further action by the par-
ties, a part of the record upon which 
the Board renders its decision, unless a 
party objects to the consideration of a 
particular document at or before the 
hearing or, if there is no hearing on the 
appeal, before closing the record. If ob-
jection to a document is made, the 
Board rules upon its admissibility into 
the record as evidence in accordance 
with Rules 17 and 23. 

6302.5 Service of documents (Rule 5). 

A copy of every written communica-
tion submitted to the Board shall be 
sent to every party to the dispute. 
Such communications shall be sent by 
delivering in person or by mailing, 
properly addressed with postage pre-
paid, to the opposing party or, where 
the party is represented by counsel, to 
its counsel. Each communication with 
the Board shall be accompanied by a 
statement, signed by the originating 
party, saying when, how, and to whom 
a copy was sent. 

6302.6 Computation and extension of 
time limits (Rule 6). 

(a) Computation. Except as otherwise 
provided by law, in computing any pe-
riod of time prescribed by these rules, 
or by any order of the Board, the day of 
the event from which the designated 
period of time begins to run is not in-
cluded, but the last day of the period is 
included unless it is a Saturday, Sun-
day, or a legal holiday, in which case 
the period runs to the end of the next 
business day. 

(b) Extensions. All requests for exten-
sions of time shall be submitted to the 
Board in writing and shall state good 
cause for the request. 

6302.7 Motions (Rule 7). 

(a) Motions are made by filing an 
original and two copies, together with 
any supporting papers, with the Board. 
Motions may also be made upon the 
record, in the presence of the other 
party, at a prehearing conference or a 
hearing. The Board considers any time-
ly motion: 

(1) For extensions of time (Rule 6) or 
to cure defaults; 

(2) To require that a pleading be 
made more definite and certain, or for 
leave to amend a pleading (Rule 14); 

(3) To dismiss for lack of jurisdiction 
(Rule 34); to dismiss for failure to pros-
ecute (Rule 36); or to grant summary 
relief because a pleading does not raise 
a justifiable issue; 

(4) For discovery, for interrogatories 
to a party, or for the taking of deposi-
tions (Rules 18 and 19); 

(5) To reopen a hearing; or to recon-
sider a decision (Rule 33), or 

(6) For any other appropriate order. 
(b) The Board may, on its own mo-

tion, initiate any such action by notice 
to the parties. Unless a longer time is 
allowed by the Board, a party who re-
ceives a motion shall file any answer-
ing material within 20 days after the 
date of receipt. The Board makes an 
order on each motion that is appro-
priate and just to the parties, and upon 
conditions that will promote efficiency 
in disposing of the appeal. 

(c) The Board may permit oral hear-
ing or argument on motions, and may 
require the presentation of briefs. 

6302.8 Appellant’s election of proce-
dures (Rule 8). 

(a) In every appeal the appellant is 
required to elect one of the following 
procedures: 

(1) A hearing under the Board’s reg-
ular procedure (Rule 12); 

(2) A hearing under the SMALL 
CLAIMS (EXPEDITED) procedure, if 
applicable (Rule 9); 

(3) A hearing under the Board’s AC-
CELERATED procedure, if applicable 
(Rule 10), or 

(4) Submission on the written record 
or without a hearing (Rule 11). Also see 
Rule 11 with respect to the Govern-
ment’s right to waive a hearing. 

(b) The SMALL CLAIMS (EXPE-
DITED) procedure is available where 
the amount in dispute is $10,000 or less 
(Rule 9). The ACCELERATED proce-
dure is available where the amount in 
dispute is $50,000 or less (Rule 10). In 
deciding whether the SMALL CLAIMS 
(EXPEDITED) or ACCELERATED pro-
cedure is applicable to an appeal, any 
question regarding the amount in dis-
pute shall be determined by the Board. 

(c) The appellant’s election of one of 
the above procedures shall be made in 
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writing within 30 days after receipt of 
the appeal file unless such period is ex-
tended by the Board for good cause 
shown. The election may not be with-
drawn except with permission of the 
Board and for good cause shown. 

6302.9 The SMALL CLAIMS (EXPE-
DITED) procedure (Rule 9). 

(a) The SMALL CLAIMS (EXPE-
DITED) procedure provides for sim-
plified rules of procedure to facilitate 
the decision of an appeal, whenever 
possible, within 120 days from the date 
such procedure is elected. 

(b) Promptly upon receipt of an ap-
pellant’s election of the SMALL 
CLAIMS (EXPEDITED) procedure, the 
assigned Administrative Judge shall 
take the following actions, if feasible, 
in an informal meeting or a telephone 
conference with both parties: 

(1) Identify and simplify the issues in 
dispute; 

(2) Establish a simplified procedure 
appropriate to the particular appeal; 

(3) Determine whether the appellant 
desires a hearing and, if so, fix a time 
and place for the hearing, and 

(4) Establish a schedule for the expe-
dited resolution of the appeal. 

(c) The subpoena power set forth in 
Rule 24 is available for use under the 
SMALL CLAIMS (EXPEDITED) proce-
dure. 

(d) The filing of pleadings, motions, 
discovery proceedings or prehearing 
procedures will be permitted only to 
the extent consistent with the require-
ment of conducting the hearing at the 
scheduled time and place or, if no hear-
ing is scheduled, of closing the record 
at an early time so as to permit a deci-
sion of the appeal within the 120-day 
time limit. The Board, in its discre-
tion, may impose shortened time peri-
ods for any actions required or per-
mitted under these rules, necessary to 
enable the Board to decide the appeal 
within the 120-day time limit, allowing 
whatever time, up to 30 days, that the 
Board considers necessary for the prep-
aration of the decision after closing the 
record and the filing of briefs, if any. 

(e) Decisions in appeals considered 
under the SMALL CLAIMS (EXPE-
DITED) procedure are rendered by a 
single Administrative Judge. Written 
decisions of appeals considered under 

this procedure are short and contain 
only summary findings of fact and con-
clusions. If there has been a hearing on 
the appeal, the presiding Administra-
tive Judge may, in his or her discre-
tion, hear closing oral arguments of 
the parties and then render an oral de-
cision on the appeal. Such decision will 
include summary findings of fact and 
conclusions. Whenever such an oral de-
cision is rendered, the Board subse-
quently furnishes the parties with a 
written transcript of the oral decision 
for record and payment purposes and to 
commence the time period for the fil-
ing of a motion for reconsideration 
under Rule 33. 

(f) Decisions of the Board under the 
SMALL CLAIMS (EXPEDITED) proce-
dure shall have no value as precedent. 
Except in cases of fraud, decisions ren-
dered under the SMALL CLAIMS (EX-
PEDITED) procedure may not be ap-
pealed by either party. 

6302.10 The ACCELERATED proce-
dure (Rule 10). 

(a) The ACCELERATED procedure 
makes available a procedure where the 
appeal is resolved, whenever possible, 
within 180 days from the date such pro-
cedure is elected. 

(b) Promptly upon receipt of appel-
lant’s election of the ACCELERATED 
procedure, the assigned Administrative 
Judge shall take the following actions, 
if feasible, in an informal meeting or a 
telephone conference with both parties: 

(1) Identify and simplify the issues in 
dispute; 

(2) Establish a simplified procedure 
appropriate to the particular appeal; 

(3) Determine whether a hearing is 
desired and, if so, fix a time and place 
for a hearing; and 

(4) Establish a schedule for the accel-
erated resolution of the appeal. 

(c) The subpoena power set forth in 
Rule 24 is available for use under the 
ACCELERATED procedure. 

(d) The filing of pleadings, motions, 
discovery proceedings or prehearing 
procedures will be permitted only to 
the extent consistent with the require-
ment of conducting the hearing at the 
scheduled time and place or, if no hear-
ing is scheduled, the closing of the 
record at an early time so as to permit 
decision of the appeal with the 180-day 
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limit. The Board, in its discretion, may 
impose shortened time periods for any 
actions required or permitted under 
these rules, necessary to enable the 
Board to decide the appeal within the 
180-day limit, allowing whatever time, 
up to 30 days, that the Board considers 
necessary for the preparation of the de-
cision after closing the record and the 
filing of briefs, if any. 

(e) Decisions in appeals considered 
under the ACCELERATED procedure 
are rendered by a single Administra-
tive Judge, subject to the concurrence 
of the Vice-Chair or another assigned 
Administrative Judge. In the event of 
an even division on an appeal, the 
Chair participates in the decision of 
the appeal. Written decisions of ap-
peals considered under this procedure 
are short and contain only summary 
findings of fact and conclusions. In 
cases where the amount in dispute is 
$10,000 or less and there has been a 
hearing under the ACCELERATED pro-
cedure the presiding Administrative 
Judge may, in his or her discretion, 
hear closing oral arguments of the par-
ties and then render an oral decision on 
the appeal. Such decision will include 
summary findings of fact and conclu-
sions. Whenever such an oral decision 
is rendered the Board subsequently fur-
nishes the parties with a written tran-
script of the oral decision for record 
and payment purposes and to com-
mence the time period for the filing of 
a motion for reconsideration under 
Rule 33. 

(f) Decisions of the Board under the 
ACCELERATED procedure are pub-
lished and have precedential value. 
Such decisions may be appealed by ei-
ther party. 

6302.11 Submission of appeal without 
a hearing (Rule 11). 

Either party may elect to waive a 
hearing and to submit its case upon the 
record before the Board pursuant to 
Rule 17. Submission of a case without 
hearing does not relieve a party from 
the necessity of proving the facts sup-
porting that party’s allegation or de-
fenses. Affidavits, depositions, admis-
sions, answers to interrogatories, and 
stipulations may be employed to sup-
plement other documentary evidence 
in the Board record. The Board may 

permit such submission to be supple-
mented by oral argument (transcribed 
if requested) and by briefs in accord-
ance with Rule 26. 

6302.12 Regular procedure (Rule 12). 
Under the regular procedure the par-

ties are required to file pleadings with 
the Board (Rule 13). The regular proce-
dure affords the parties an opportunity 
to make full use of prehearing and dis-
covery procedures. Hearings under the 
regular procedure are conducted in the 
same manner as before courts of the 
United States in non-jury trials. 

6302.13 Pleadings (Rule 13). 
(a) Complaint. Under the regular pro-

cedure the appellant, within 30 days 
after receipt of the appeal file, shall 
file with the Board an original and two 
copies of a complaint setting forth sim-
ple, concise, and direct statements of 
each of its claims, alleging the basis, 
with appropriate reference to contract 
provisions, for each claim, and the dol-
lar amount claimed. This pleading 
shall fulfill the generally recognized 
requirements of a complaint, although 
no particular form is required. If the 
complaint is not filed within 30 days 
and, in the opinion of the Board, the 
issues before the Board are sufficiently 
defined, the appellant’s claim and no-
tice of appeal may be deemed to be its 
complaint, and the parties are so noti-
fied. 

(b) Answer. Within 30 days from re-
ceipt of said complaint or a Rule 13(a) 
notice from the Board, the Government 
shall file with the Board an original 
and two copies of an answer, setting 
forth simple, concise, and direct state-
ments of the Government’s defense to 
each claim asserted by appellant. This 
pleading shall fulfill the generally rec-
ognized requirements of an answer and 
shall set forth any affirmative defenses 
as appropriate. Should the answer not 
be filed within 30 days, the Board may, 
in its discretion, enter a general denial 
on behalf of the Government, and the 
parties are so notified. 

6302.14 Amendments of pleadings or 
record (Rule 14). 

(a) Pleadings. The Board upon its own 
initiative or upon application by a 
party may, in its discretion, order a 
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party to make a more definite state-
ment of the complaint or answer, or to 
reply to an answer. The application for 
such an order suspends the time for re-
sponsive pleading. The Board may, in 
its discretion and within the proper 
scope of the appeal, permit either party 
to amend its pleadings upon conditions 
just to both parties. 

(b) Record. When an issue within the 
proper scope of the appeal, but not 
raised by the pleadings, is tried by con-
sent of the parties or by permission of 
the Board, the issue is treated in all re-
spects as if it had been raised. A mo-
tion to amend the pleadings to conform 
to the proof may be made but is not re-
quired. If evidence is objected to at a 
hearing on the ground that it is not 
within an issue raised by the pleadings, 
it may be admitted in evidence, but the 
objecting party may be granted a con-
tinuance if necessary to enable him to 
meet such evidence. 

6302.15 Prehearing briefs (Rule 15). 

The Board may, in its discretion, re-
quire the parties to submit prehearing 
briefs in any case in which a hearing 
has been elected under the regular pro-
cedure. (Rule 8(a)(1)). If the Board does 
not ask for briefs, either party may, 
upon notice to the other party, furnish 
a prehearing brief to the Board. In any 
case where a prehearing brief is sub-
mitted, it shall be furnished so as to be 
received by the Board at least 15 days 
prior to the date set for hearing, and a 
copy shall be furnished simultaneously 
to the other party. 

6302.16 Prehearing conference (Rule 
16). 

(a) Whether the case is to be sub-
mitted on the written record or be 
heard under any hearing procedure, the 
Board, upon its own initiative or upon 
the application of any party, may call 
upon the parties to appear before the 
Board for a conference to consider: 

(1) The simplification, clarification, 
or severing of the issues; 

(2) The possibility of obtaining stipu-
lations, admissions, agreements on 
documents, understandings on matters 
already of record, or similar agree-
ments which will avoid unnecessary 
proof; 

(3) The limitation of the number of 
expert witnesses and the avoidance of 
similar cumulative evidence; 

(4) The possibility of agreement dis-
posing of all or any of the issues in dis-
pute, and 

(5) Such other matters as may aid in 
the disposition of the appeal. The re-
sult of the conference is set forth in an 
appropriate memorandum or order 
which becomes part of the record. 

(b) In addition to the procedures pro-
vided in paragraph (a) of this section, 
the Board may direct any party whose 
claim is based in whole or in part on 
books of account or other records to 
furnish to the other party a statement 
showing the items and figures intended 
to be proved, with adequate reference 
to the books and records from which 
such figures were taken, and to make 
all such books and records available for 
examination by the other party. The 
Board may also direct any party to 
whom such a statement of items and 
figures has been submitted: 

(1) To make an examination of such 
books or records or waive challenge of 
the accuracy of the statement sub-
mitted as reflecting the contents of 
such books and records; and 

(2) To furnish the submitting party a 
schedule or schedules showing the re-
sults of such examination, with specific 
references to the books and records 
from which such figures were taken, 
where the examining party’s results 
and figures are different from those 
contained in the statement submitted. 

6302.17 The record of the appeal (Rule 
17). 

(a) Contents. The record upon which 
the Board’s decision is rendered con-
sists of the appeal file, (Rule 4) and, if 
filed, the pleadings, prehearing con-
ference memoranda or orders, pre-
hearing briefs, depositions and inter-
rogatories and answers to interrog-
atories received in evidence, admis-
sions, stipulations, transcripts of hear-
ings, hearing exhibits, post-hearing 
briefs, and documents which the Board 
has specifically made a part of the 
record. The record is available for in-
spection at the offices of the Board at 
all reasonable times. 

(b) Time of closing the record. Except 
as the Board, in its discretion, may 
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otherwise order, no proof is received in 
evidence after completion of the hear-
ing of the appeal or, in cases submitted 
on the record, after notification by the 
Board that the case is ready for deci-
sion. 

(c) Weight of the evidence. The weight 
to be attached to any evidence of 
record rests within the sound discre-
tion of the Board. The Board may re-
quire any party to submit additional 
evidence on any matter relevant to the 
appeal. 

6302.18 Discovery-depositions (Rule 
18). 

(a) General policy and protective orders. 
The parties are encouraged to engage 
in voluntary discovery procedures. In 
connection with any deposition or 
other discovery procedure, the Board 
may make any order which justice re-
quires to protect a party or person 
from annoyance, embarrassment, op-
pression, undue burden or expense. 
Such orders may include limitations on 
the scope, method, time and place for 
discovery, or provisions for protecting 
the secrecy of confidential information 
or documents. 

(b) Obtaining a deposition. After an 
appeal has been docketed, the parties 
may voluntarily agree to take, or the 
Board may, upon application of either 
party and for good cause shown, order 
the taking of, testimony of any person 
by deposition upon oral examination or 
written interrogatories before any offi-
cer authorized to administer oaths at 
the place of examination, for use as 
evidence or for purposes of discovery. 
The application for such order shall 
specify whether the purpose of the dep-
osition is for discovery or for use as 
evidence. 

(c) Orders on depositions. The time, 
place, and manner of taking deposi-
tions are as mutually agreed upon by 
the parties, or failing such agreement, 
as ordered by the Board. 

(d) Use of evidence. No testimony 
taken by deposition is considered as 
part of the evidence in the hearing of 
an appeal unless and until such testi-
mony is offered and received in evi-
dence at the hearing. Testimony by 
deposition is not ordinarily received in 
evidence if the deponent is present and 
can testify at the hearing. However, 

any deposition may be used to con-
tradict or impeach the testimony of a 
witness at the hearing. In cases sub-
mitted on the record, the Board, in its 
discretion, may receive depositions as 
evidence to supplement the record. 

(e) Expenses. Each party bears its own 
expenses associated with discovery, un-
less, in the discretion of the Board, the 
expenses are apportioned otherwise. 

(f) Subpoenas. Where appropriate, any 
party may request that a subpoena be 
issued under the provisions of Rule 24. 

[52 FR 48631, Dec. 23, 1987, as amended at 53 
FR 34106, Sept. 2, 1988] 

6302.19 Interrogatories to parties, ad-
mission of facts, and inspection of 
documents (Rule 19). 

(a) Interrogatories to parties. After an 
appeal has been filed with the Board, a 
party may serve on the other party 
written interrogatories to be answered 
separately in writing, signed under 
oath, and returned within 30 days of re-
ceipt by the answering party. Within 30 
days after service the answering party 
may object to any interrogatory and 
the Board determines the extent to 
which the interrogatory is permitted. 

(b) Admission of facts. After an appeal 
has been filed with the Board, a party 
may serve upon the other party a writ-
ten request for the admission of speci-
fied facts. If the request is to admit the 
genuineness of any document or the 
truth of any facts stated in a docu-
ment, a copy of such document shall be 
served with the request. Within 30 days 
after receipt of the request, the party 
served shall answer each requested ad-
mission of facts or file objections 
thereto in writing. The factual propo-
sitions set out in the request are 
deemed admitted, if the answering 
party, willfully and without good 
cause, fails to respond to the request 
for admissions. 

(c) Production and inspection of docu-
ments. After an appeal has been filed 
with the Board, a party may serve upon 
the other party a written request to 
produce and permit the inspection and 
copying or photographing of any des-
ignated documents, not privileged, re-
garding any matter which is relevant 
to the appeal. 

(d) Any discovery under this rule 
shall be subject to the provisions of 
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Rule 18(a) with respect to general pol-
icy and protective orders. 

6302.20 Time and place of hearing 
(Rule 20). 

Hearings will be held at such places 
determined by the Board to best serve 
the interests of the parties and the 
Board. Hearings will be scheduled at 
the discretion of the Board with due 
consideration to the regular order of 
appeals, the requirements for acceler-
ated or expedited procedures and other 
pertinent factors. On request of any 
party and for good cause, the Board, 
may, in its discretion, change the date 
of hearing. 

6302.21 Notice of hearing (Rule 21). 
The parties are given at least 15 days 

notice of the time and place set for 
hearing. In scheduling hearings, the 
Board gives due regard to the desires of 
the parties and the requirement for the 
just and inexpensive determination of 
appeals without unnecessary delay. No-
tices of hearings shall be promptly ac-
knowledged by the parties. 

6302.22 Unexcused absence of a party 
(Rule 22). 

The unexcused absence of a party at 
the time and place set for hearing is 
not an occasion for delay. In the event 
of such absence, the presiding Adminis-
trative Judge may order the hearing to 
proceed or, in his or her discretion, 
may invoke the provisions of Rule 36. 

6302.23 Nature of hearings (Rule 23). 
(a) Hearings are as informal as may 

be reasonable and appropriate under 
the circumstances. At the hearing the 
parties may offer such relevant evi-
dence as they deem appropriate and as 
would be admissible under the Federal 
Rules of Evidence, subject, however, to 
the sound discretion of the presiding 
Administrative Judge in supervising 
the extent and manner of presenting 
the evidence. In general, admissibility 
is governed by relevancy and materi-
ality. Copies of documents, affidavits, 
or other evidence not ordinarily admis-
sible under judicial rules or evidence, 
may be admitted in the discretion of 
the presiding Administrative Judge. 
The weight to be attached to evidence 
presented in any particular form is 

within the discretion of the Board, tak-
ing into consideration all the cir-
cumstances of the particular case. 
Stipulations of fact agreed upon by the 
parties may be used as evidence at the 
hearing. The parties may stipulate the 
testimony that would be given by a 
witness if the witness were present. In 
any case, the Board may require evi-
dence in addition to that offered by the 
parties. 

(b) Witnesses before the Board are ex-
amined orally under oath or affirma-
tion, unless the facts are stipulated, or 
the Board otherwise orders. 

6302.24 Subpoenas (Rule 24). 
(a) General. Every subpoena shall 

state the name of the Board and the 
title of the appeal and shall command 
each person to whom it is directed to 
attend and give testimony, and, if ap-
propriate, to produce books, papers, 
documents, or tangible things, at a 
time and place therein specified. Sub-
poenas (including those calling for the 
production of documentary evidence) 
are signed by an Administrative Judge 
or by the Recorder of the Board but 
otherwise left blank when furnished to 
the party requesting the subpoena. The 
party to whom the subpoena is issued 
shall fill it in before service. 

(b) Subpoenas for attendance at hear-
ing. At the request of any party, sub-
poenas for the attendance of witnesses 
at a hearing are issued. A subpoena re-
quiring the attendance of a witness at 
a hearing may be served at any place 
within 100 miles of the place of hearing 
specified in the subpoena; but the 
Board, upon proper application and for 
good cause shown by the requesting 
party, may authorize the service of a 
subpoena at any other place. 

(c) Subpoenas for production of docu-
mentary evidence. A subpoena, in addi-
tion to requiring attendance to testify, 
may also command any person to 
whom it is directed to produce books, 
papers, documents, or tangible things 
designated therein. A subpoena calling 
for such production shall show the gen-
eral relevance and reasonable scope of 
the evidence sought. 

(d) Subpoenas for taking depositions. 
Subpoenas in aid of depositions (in-
cluding those for the production of 
books, papers, documents, or tangible 
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things) may be issued by the Recorder 
of the Board upon a showing that the 
parties have agreed to, or the Board 
has ordered, the taking of depositions 
under Rule 18. The service of subpoenas 
in aid of depositions shall be limited to 
the city or county wherein the witness 
resides or is employed or transacts 
business in person. If a subpoena is de-
sired at other locations, a specific rul-
ing of the Board is required. 

(e) Request to quash or modify. Upon 
written request by a person under sub-
poena or by a party, made within 10 
days after service but in any event not 
later than the time specified in the 
subpoena for compliance, the Board 
may (1) quash or modify the subpoena 
if it is unreasonable and oppressive or 
for other good cause shown, or (2) re-
quire the person in whose behalf the 
subpoena was issued to advance the 
reasonable costs of producing subpoe-
naed books and papers. Where cir-
cumstances require, the Board may act 
upon such a request at any time after 
a copy has been served upon the oppos-
ing party. 

(f) Foreign country. A subpoena di-
rected to a witness in a foreign country 
shall issue under the circumstances 
and in the manner, and be served as 
provided in 28 U.S.C. 1781–1784. 

(g) Service. A subpoena may be served 
by a United States Marshal or a dep-
uty, or by any person not a party who 
is not less than 18 years of age. Service 
of a subpoena upon a person named 
therein shall be made by tendering the 
subpoena to that person with the fees 
for one day’s attendance and the mile-
age allowed by law (28 U.S.C. 1821). 
When the subpoena is issued on behalf 
of the United States or an officer or 
agency of the United States, fees and 
mileage need not be tendered. 

(h) Fees. The party at whose instance 
a subpoena is issued shall be respon-
sible for the payment of witness fees 
and mileage, as well as the fees and 
mileage of the officer who serves the 
subpoena. The failure to make pay-
ment of such charges on demand may 
be deemed by the Board as a sufficient 
ground for striking the testimony of 
the witness and the books, papers, doc-
uments, or tangible things produced. 

(i) Contumacy or refusal to obey a sub-
poena. In case of contumacy or refusal 

to obey a subpoena by a person who re-
sides, is found, or transacts business 
within the jurisdiction of a United 
States District Court, the Board will 
apply to the court through the Attor-
ney General of the United States for an 
order requiring the person to appear 
before the Board or a member thereof 
to give testimony or produce evidence 
or both. Any failure of any such person 
to obey the order of the court may be 
punished by the court as a contempt 
thereof. 

6302.25 Copies of papers (Rule 25). 
When books, records, papers, or docu-

ments have been received in evidence, 
a true copy or any material or relevant 
part may be substituted during or at 
the conclusion of the hearing. 

6302.26 Posthearing briefs (Rule 26). 
Posthearing briefs may be submitted 

upon such terms as may be agreed upon 
by the parties and the presiding Ad-
ministrative Judge at the conclusion of 
the hearing. 

6302.27 Transcript of proceedings 
(Rule 27). 

Testimony and argument at hearings 
are reported verbatim, unless the 
Board otherwise orders. Transcripts or 
copies of the proceedings are supplied 
to the parties and others at such rates 
as may be fixed by the Board. 

6302.28 Withdrawal of exhibits (Rule 
28). 

After a decision has become final, the 
Board, in its discretion, upon request 
and after notice to the other party, 
may direct or permit the withdrawal of 
all or part of original exhibits. The 
substitution of true copies of exhibits 
or photographs of physical objects may 
be required by the Board as a condition 
of withdrawal. 

6302.29 Representation of the parties 
(Rule 29). 

(a) The Appellant. An individual ap-
pellant may appear before the Board in 
person, a corporation by an officer, a 
partnership or joint venture by a mem-
ber, or any of these by an attorney-at- 
law admitted to practice before the 
highest court of the District of Colum-
bia or any state, commonwealth, or 
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territory of the United States. An at-
torney representing an appellant shall 
file a written notice of appearance with 
the Board. 

(b) The Government. Government 
counsel may, in accordance with their 
authority, represent the interest of the 
Government before the Board. They 
shall file notices of appearance with 
the Board. 

6302.30 Alternative dispute resolution 
methods (Rule 30). 

(a) To facilitate settlements in cases 
which might involve lengthy hearings 
(in excess of one week) of complex fac-
tual disputes and settled legal prin-
ciples, the Board has adopted two 
methods of Alternative Dispute Resolu-
tion (ADR): Settlement Judges and 
Mini-Trials. These procedures are de-
signed to supplement existing settle-
ment techniques and not to replace 
them. Procedures regarding implemen-
tation of these ADR methods will be 
distributed to the parties, in appro-
priate cases, but may be obtained from 
the Board upon request. 

(b) To employ ADR both parties must 
initially agree to use an ADR method. 
The parties must communicate that 
agreement in writing to the presiding 
judge as early as possible, preferably 
before commencement of voluntary 
discovery. The presiding judge shall 
promptly decide the appropriateness of 
the ADR method requested and so ad-
vise the parties. Where, after applica-
tion of an ADR method, the parties are 
unable to resolve a dispute, the matter 
shall be restored to the docket of the 
presiding judge for hearing. 

[53 FR 34106, Sept. 2, 1988] 

6302.31 Settlement (Rule 31). 
A dispute may be settled at any time 

before the Board renders its decision by 
the appellant filing a written notice 
withdrawing the appeal or by written 
stipulation of the parties settling the 
dispute. Proceedings may be suspended 
while the parties are considering set-
tlement. 

6302.32 Decisions (Rule 32). 
Decisions of the Board are rendered 

in writing. Copies are forwarded simul-
taneously to both parties. The rules of 
the Board and all final orders and deci-

sions are open for public inspection at 
the offices of the Board in Washington, 
DC. Decisions of the Board are made 
solely upon the record, as described in 
Rule 17. 

6302.33 Motion for reconsideration 
(Rule 33). 

A motion for reconsideration shall 
set forth specifically the grounds relied 
upon to sustain the motion and shall 
be mailed or otherwise furnished within 
30 days from the date of receipt of a 
copy of the Board’s decision. 

6302.34 Dismissal for lack of jurisdic-
tion (Rule 34). 

Any motion addressed to the jurisdic-
tion of the Board shall be promptly 
filed. A hearing on the motion may be 
afforded on application of either party. 
The Board has the right at any time on 
its own motion to raise the issue of its 
jurisdiction to proceed with a par-
ticular case and do so by an appro-
priate order, affording the parties an 
opportunity to be heard. 

6302.35 Dismissal without prejudice 
(Rule 35). 

When the Board is unable to proceed 
with disposition of an appeal for rea-
sons not within its control, such appeal 
is placed in a suspense status. In any 
case where such suspension has contin-
ued, or it appears that it may continue 
for a period in excess of one year, the 
Board may dismiss the appeal without 
prejudice to its restoration to the 
Board’s docket when the cause of sus-
pension has been eliminated. Unless ei-
ther party or the Board acts to rein-
state any appeal so dismissed within 
three years from the date of dismissal, 
the dismissal is automatically con-
verted to a dismissal with prejudice 
without further action by the parties 
or the Board. 

6302.36 Dismissal for failure to pros-
ecute or defend (Rule 36). 

Whenever a record discloses the fail-
ure of any party to file documents re-
quired by these rules, respond to no-
tices or correspondence from the 
Board, comply with orders of the 
Board, or otherwise indicates a party’s 
intention not to continue the prosecu-
tion or defense of an appeal, the Board 
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may issue an order requiring the of-
fending party to show cause why the 
appeal should not be dismissed or 
granted, as appropriate. 

6302.37 Sanctions (Rule 37). 

If any party fails or refuses to obey 
an order issued by the Board, the Board 
may make such order in regard to the 
failure as it considers necessary to the 
just and expeditious conduct of the ap-
peal, including dismissal with preju-
dice. 

6302.38 Remand from court (Rule 38). 

Whenever any court remands a case 
to the Board for further proceedings, 
each of the parties shall, within 20 days 
of such remand, submit a report to the 
Board recommending procedures to be 
followed so as to comply with the 
court’s order. The Board considers the 
reports and enters special orders gov-
erning the handling of the remanded 
case. To the extent the court’s direc-
tive and time limitations permit, such 
orders conform to these rules. 
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